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ALFONSO GIANGRANDE 


Marca 3, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Porr, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R, 2093] 
= 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 2093) for the relief of Alfonso Giangrande, having considered 
the same, report favorably thereon without amendment and recom- 
mend that the bill do pass, 


PURPOSE 


The purpose of the proposed legislation is to pay $500 to Alfonso 
Giangrande of Brooklyn, Nr Y., in full settlement of his claims against 
the United States for reimbursement of the amount of a departure 
bond he posted on September 27, 1949, in connection with the admis- 
sion of an alien, Mrs. Anna Valenti Aiese, to the United States. 


STATEMENT 


On September 27, 1949, Mr. Alfonso Giangrande posted a bond in 
the amount of $500 in connection with the admission of his niece, 
Anna Valenti, into the United States as a temporary visitor. After 
she arrived in the United States she was married to Frank Aiese, an 
American citizen. Mr. Aiese petitioned in her behalf for a change 
in her status to that of a nonquota immigrant. That petition was 
approved on June 8, 1951. 

n Mrs. Anna Valenti Aiese’s case, preexamination and voluntary 
departure were authorized and she departed to Canada from which 
she reentered the United States and was lawfully admitted for per- 
manent residence. However the bond posted by Mr. Alfonso Gian- 
grande in her behalf was declared breached and the collateral was 
covered into the Treasury. As evidenced in its report to this commit- 
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2 ALFONSO GIANGRANDE 


tee, the Justice Department has taken the stand that the bond was 
properly declared breached and forfeited to the United States. 

This committee has carefully considered this case from the stand- 
point of the circumstances of Mrs. Aiese’s staying in this country over 
the period limited by the terms of her original admission. She 
married a citizen of the United States, and by virtue of the procedures 
of preexamination and then reentry she was granted the status of a 
lawfully admitted permanent resident. She has now been naturalized 
as a citizen of the United States. On this state of facts this committee 
feels that it would be unjust to have Mr. Giangrande bear the loss of 
the amount of the bond, and therefore the committee has determined 
that this is a just case for legislative relief. Accordingly this com- 
mittee recommends that the bill be considered favorably. 

From the material submitted to the committee it appears that an 
attorney has rendered services on this matter and therefore the bill 
carries the customary attorney’s fee proviso. 


DEPARTMENT OF JUSTICE, 
OFFICE oF THE Deputy ATTORNEY GENERAL, 
Washington, D. C., August 20, 1957. 
Hon. EManvet CrELumr, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


Dear Mr. Cnarrman: This is in response to your request for the 
views of the Department of Justice relative to the bill (H. R. 2093) 
for the relief of Alfonso Giangrande. 

The bill would provide for the payment of the sum of $500 to 
Alfonso Giangrande, of Brooklyn, N. Y., as reimbursement of the 
amount of an immigration departure bond posted by him on behalf 
= an alien, and subsequently breached and forfeited to the United 
States. 

A review of the file in this case discloses that Anna Valenti, a 
native and citizen of Italy, was admitted to the United States at the 
port of New York on September 25, 1949, as a temporary visitor for 
a period to expire on December 27, 1949. A bond in the sum of 
$500, to insure her departure within the time specified, was furnished 
by claimant in this bill. Application for an extension of the alien’s 
temporary stay was denied. She married Francis R. Aiese, a citizen 
of the United States whose petition on her behalf for a nonquota 
status was approved on June 8, 1951. Preexamination and voluntary 
departure were authorized and she departed to Canada whence she 
reentered the United States and was lawfully admitted for permanent 
residence. The bond posted by claimant in behalf of this alien was 
declared breached and the collateral was covered into the Treasury, 
The alien was naturalized as a citizen of the United States on Novem- 
ber 15, 1955. 

The bond in this case was properly declared breached and forfeited 
to the United States, and no reason appears why the amount thereof 
should now be returned to the surety. Accordingly, the Department 
of Justice is unable to recommend the enactment of the bill 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Sincerely, 
Wituram P. Rocsrs, Deputy Attorney General. 


O 
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ESTATE OF MR. SHIRLEY B. STEBBINS 


Marca 3, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


{To accompany H. R. 4445] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 4445) for the relief of the estate of Mr. Shirley B. Stebbins, 
having considered the same, report favorably thereon with an amend- 
ment, and recommend that the bill, as amended, do pass. 

The amendment is as follows: 

Page 1, line 6: Strike the amount ‘‘$3,000” and insert ‘‘$1,170”. 


PURPOSE 


The purpose of the proposed legislation, as amended, is to pay the 
estate of Mr. Shirley B. Stebbins, the sum of $1,170 in full settlement 
of all its claims against the United States for real property owned by 
the decedent in Goochland County, Va., caused by heavy equipment 
of the Army in recovering an airplane of the United States Army Air 
Force which crashed into the James River adjacent to that property 
on September 26, 1944. 

STATEMENT 


On September 26, 1944, at about 3 p. m., an Air Corps lieutenant, 
piloting a P-47 airplane, made a crash landing due to engine trouble 
in the James River adjacent to farmland owned by the late Shirley B. 
Stebbins, in Goochland County, Va. At the time the airplane was on 
a routine training mission from Richmond Army Air Base. Accord- 
ing to the information supplied to the committee, the Army brought 
in a good deal of heavy equipment to remove the plane, and in so doing 
caused considerable damage to Mr. Stebbins’ farm. 

After this damage was done Mr. Stebbins talked to Army officers 
from Richmond, and understood that he would be paid for the dam- 
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2 ESTATE OF MR. SHIRLEY B. STEBBINS 


ages; but there would’be some delay. On September 26, 1944, Mr, 
Stebbins signed a certificate entitled “Damage to Property Certificate” 
which was a War Department, Army Air Forces form. In that form 
Mr. Stebbins stated: 


I hereby agree that the landing on my premises, on the 
above date, of Army Airplane No. 41-6495 from Army air- 
base, Richmond, Va., caused the following estimated damage: 
Damage to road, fences, land and riverbank $3,000. 


Mr. Stebbins was under the impression that in signing this form he had 
made a claim. However, as is noted in the report of the Department 
of the Army to this committee, the Army took the view that no formal 
claim was filed by him. Despite this, the Army has advised the com- 
mittee, that after investigation it has determined that it would have 
no objection to the enactment of this bill, provided that it is amended 
to provide for a payment of $1,170 to the estate of Mr. Stebbins. 
The Army report states: 


* * * it is the opinion of the Department that the estate of 
Mr. Stebbins is equitably entitled to be reimbursed in the 
amount of $1,170 for the damage in question. 


On the basis of the facts found by the committee and the position 
taken by the Department of the Army, this committee recommends 
that the bill, amended to conform with the recommendation of the 
Army, be favorably considered. 

The committee has been advised that an attorney has rendered 
services in connection with this claim, and therefore the bill carries the 
customary attorney’s fee proviso. 


DEPARTMENT OF THE ARMY, 
Washington, D. C., August 13, 1957. 
Hon. EManvet CEtuer, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Cuatrman: Reference is made to your request for the 
views of the Department of the Army with respect to H. R. 4445, 
85th Congress, a bill for the relief of the estate of Mr. Shirley B. 
Stebbins. 

This bill provides as follows: 

“That the Secretary of the Treasury is authorized and directed to 
pay, out of any money in the Treasury not otherwise appropriated, to 
the estate of Mr. Shirley B. Stebbins, late of Mecklenburg County, 
Virginia, the sum of $3,000. The payment of such sum shall be in full 
settlement of all claims of such estate against the United States for 
Pee y 1 to real property owned by Mr. Shirley B. Stebbins in Gooch- 
land County, Virginia, caused when heavy equipment of the Army 
was recovering an airplane of the United States Army Air Forces 
which crashed into the James River adjacent to such real property on 
September 26, 1944,” 

he Department of the Army has no objection to the enactment of 
this bill provided it is amended as Lerman recommended. 

The records of the Department of the Army show that on September 
26, 1944, at about 3 p, m., an Air Corps lieutenant, piloting a P-47 
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airplane on a routine training mission from Richmond Army Air 
Base, made a crash landing, due to engine trouble, in the James River 
adjacent to farm land owned by the late Shirley B. Stebbins located 
in Goochland County, Va. 

Although a report of investigation was made of the incident in 
1944 and several letters were written to Mr. Stebbins explaining to 
him the necessity for filing a claim supported by estimates of qualified 
appraisers, no formal claim was filed by him for the damage in ques- 
tion. After receipt of the request for a report on the merits of H. R. 
4445, the Department requested certain evidence from the attorney 
in this case and based on the evidence furnished a reinvestigation was 
made. As a result thereof numerous affidavits were obtained from 
neighbors and employees of Mr. Stebbins and it has been determined 
that the damage caused to the fences, crops and land by the crash 
landing of the airplane amounted to the sum of $1,170. 

There is no statute or appropriation available to the Department of 
the Army for the payment of a claim filed at this time for the damage 
sustained by Mr. Stebbins as the result of the crash landing of an 
Army airplane. However, it is the opinion of the Department that the 
estate of Mr. Stebbins is equitably entitled to be reimbursed in the 
amount of $1,170 for the damage in question. Accordingly, the De- 
hap of the Army would have no objection to the approval of this 

ill if it is amended to grant an award to the estate of Mr. Shirley B. 
Stebbins in the amount of $1,170. 

The cost of this bill if enacted in its present form would be $3,000, 
or if amended as herein recommended would be $1,170. 

The Bureau of the Budget has advised that it has no objection to the 
submission of this report. 

Sincerely yours, 
Witser M. Brucker, 
Secretary of the Army. 











85TH CoNnGREsS } HOUSE OF REPRESENTATIVES | REPorT 


2d Session No. 1434 
oe 


CHESTER TOMASI 


Marcu 3, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. AsHmore, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 5976] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 5976) for the relief of Chester Tomasi, having considered the 
same, report favorably thereon with an amendment and recommend 
that the bill as amended do pass. 

The amendment is as follows: 

Page 1, line 11, strike out, “in excess of 10 per centum thereof’. 


PURPOSE 


The purpose of the proposed legislation is to pay Chester Tomasi 
of Chicago, Ill., the sum of $1,000 in full settlement of his claims 
against the United States for reimbursement for a bond posted by 
Caterina Cantele for Mrs. Clorinda Tomasi (nee Petucco) October 
18, 1949, and repaid by Chester Tomasi. 


STATEMENT 


Clorinda Petucco, who is now the wife of Chester Tomasi, came 
to the United States in 1949; and was admitted as a visitor for 
pleasure. Her visitor’s visa was valid until April 18, 1950, and was 
extended until October 17, 1950. In accordance with the immigration 
laws a departure bond in the sum of $1,000 was furnished to guarantee 
maintenance of status and subsequent departure. 

On September 23, 1950, Miss Petucco married Chester Tomasi, the 
claimant named in H. R. 5976. On October 31, 1950, she applied for 

reexamination. Thereafter she remained in the United States until 
ebruary 12, 1952, when she crossed into Canada and returned the 
same day and was admitted into the United States as a nonquota 
immigrant. After she was admitted, on March 12, 1952, the departure 
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2 CHESTER TOMASI 


bond posted in her behalf was declared breached and the proceeds 
of the collateral were deposited in the United States Treasury. 

However the claimant, Chester Tomasi, contends that his wife did 
in fact leave within the period of her temporary stay, and therefore 
that the conditions of the bond were complied with. The circum- 
stances of that departure are outlined in the following excerpt from 
an affidavit filed by Mr. Tomasi with the committee: 


Affiant and his wife left Chicago on their honeymoon for 
Niagara Falls. When they were at Niagara Falls they 
crossed over into Canada. ‘They have in their possession an 
order from the Canadian Immigration Service, bearing the 
stamp of “Canada Immigration, Whirlpool Rapids Bridge, 
October 2, 1950, Niagara Falls, Ontario,” which shows that 
Clorinda Tomasi of 2911 East 95th Street, Chicago, Ill., a 
person seeking to enter Canada at this port on October 2, 
1950, at 5 p. m., has this day been examined by the board of 
inquiry (or officer in charge) at this port and has been re- 
jected for the following reasons: ‘‘Does not come within the 
nonimmigrant classes described in section 2, paragraph H 
IV of the. Immigration Act and that said person is ordered to 
be deported to the place whence he came to Canada or to the 
country of his birth or citizenship. Such conveyance shall be 
by transportation, the transportation company which 
brought the said person to Canada.” 


This indicates that the claimant and his wife were under the impres- 
sion that the bond’s conditions had not been breached. Also subse- 
quently Mr. Tomasi’s wife was able to adjust her status through the 
procedure of preexamination, so that she was granted a nonquota im- 
migrant visa. 

The following receipt was submitted to the committee to show that 
Chester Tomasi had paid the amount stated in the bill: 


NoveMBER 16, 1956 

I hereby acknowledge that I have received $1,000, from Chester 
Tomasi, a full repayment on United States Treasury bond of 1950 
purchased from the Continental Illinois National Bank & Trust Co. o 
Chicago, on October 18, 1949, in the amount of $1,000. Par value 
receipt No. GC-86837. Said bond was used as surety to permit 
Clorinda Petucco (now the wife of Chester Tomasi) to enter the 
United States of America. 

Caterina CANTELE. 
State or IL.iNo!is, 
County of Cook, ss: 

Caterina Cantele, personally known to me, appeared before me this 
27th day of November 1956, and acknowledged that she signed the 
above instrument of her own free will, and that the statement made 
therein is true. 


[sEAL] JOHN J. CANTELE, 
Notary Public. 
My commission expires September 26, 1959. 


In the light of the circumstances of this case the committee recom- 
mends that the bill be considered favorably. 
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Unirep States DEPARTMENT OF JUSTICE, 
OrFice oF THE Deputy ATTORNEY GENERAL, 
Washington, D. C., April 30, 1957. 
Hon. EManvet Crier, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. CuHarrman: This is in response to your request for the 
views of the Department of Justice concerning the bill (H. R. 5976), 
for the relief of Chester Tomasi. 

The bill would provide for the payment of the sum of $1,000 to 
Chester Tomasi, of Chicago, Ill., as reimbursement for the amount 
alleged to have been paid by him as the result of the forfeiture of a 
departure bond posted by Caterina Cantele in behalf of claimant’s 
wife, Clorinda Tomasi (nee Petucco) on the occasion of her admission 
as an alien in 1949. 

Clorinda Petucco, who later became claimant’s wife, was admitted 
to the United States as a visitor for pleasure pursuant to section 3 (2) 
of the Immigration Act of 1924 (8 U.S. C. 203). A departure bond in 
the sum of $1,000 was furnished to guarantee maintenance of status 
and subsequent departure. The terms of the bond provided that 
should the alien actually depart from the United States without 
expense to the Government on or before April 18, 1950, the obligor 
would, upon submission of adequate notice and proof of departure, 
be released from his bond obligation. Miss Petucco was granted 
several extensions of her temporary stay, the last one to expire on 
October 17, 1950. On September 23, 1950, she married Chester 
Tomasi, an American citizen, and on October 31, 1950, she applied for 
preexamination. She remained in the United States until February 
12, 1952, at which time she crossed into Canada and returned the same 
day under a nonquota immigrant visa. On March 12, 1952, the bond 
was declared breached and the proceeds of the collateral were depoisted 
in the United States Treasury. 

The bill recites that claimant repaid the amount of the bond to 
Cantele, the bondsman. This Department has no knowledge as to 
whether or not such payment was made. However, in this case 
there was a clear violation of the terms of the bond and of the statutory 
requirements as laid down by the Congress. There appears to be no 
justifiable basis for granting this preferential treatment to the claimant 
through the enactment of the bill, thereby discriminating against the 
many others who have suffered losses through forfeited departure 
bonds upon violations of their conditions. 

Accordingly, the Department of Justice is unable to recommend 
enactment of the bill. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely, 
Wituram P. Rogers, 
Deputy Attorney General. 


O 
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MRS, HARRY B. KESLER 


Marca 3, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 7941] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 7941) for the relief of Mrs. Harry B. Kesler, having considered 
the same, report favorably thereon with an amendment and recom- 
mend that the bill as amended do pass. 

The amendment is as follows: 

Page 1, line 10, insert the word “allegedly” before the word “while”, 


PURPOSE 


The purpose of the proposed legislation is to provide that sections 15 
to 20 of the Federal Employees’ Compensation Act are to be waived 
with respect to the claim of Mrs. Harry B. Kesler of Charlestown, W. 
Va., for benefits for herself and her child arising out of the death of her 
husband, ist Lt. Harry B. Kesler, as a member of the Air National 
Guard on active Federal duty so as to permit her to file that claim 
under the provisions of the Federal Employees’ Compensation Act. 


STATEMENT 


Lt. Harry B. Kesler was on extended active duty with the 
Air National Guard at the time of his death in an aircraft accident on 
April 8, 1951. At the time of Lieutenant Kesler’s death, it was 
believed that National Guard personnel were not eligible for FECA 
benefits. The Employees’ Compensation Board, however, ruled on 
December 22, 1955, that the Air National Guard is a Reserve com- 
ponent and that commissioned officers in the guard, while on active Fed- 
ory service, are entitled to receive the same benefits as other Reserve 
officers. 
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2 MRS. HARRY B. KESLER 


The Federal Employees’ Compensation Act has a normal 1-year 
statute of limitations for filing death claims. This limitation may be 
waived under certain circumstances, however, in no event can it be 
extended beyond 5 years after the death, unless there is an enactment 
of legislative authority. The Bureau of Employees’ Compensation 
received a report on Lieutenant Kesler’s death on August 6, 1956. 
Mrs. Kesler had submitted a claim in the form of a letter upon bein 
advised that the ruling had been made recognizing that personne 
in her late husband’s category were eligible under the terms of the 
FECA. The case was not considered by the Bureau because of the 
5-year limitation. 

As is observed in the report of the Department of the Air Force to 
this committee, it appears that Mrs. Kesler would have filed her claim 
within the 5-year period had she been advised of her right to do so. 
This committee feels that under these circumstances the bill should 
be favorably considered. The Department of the Air Force makes a 
similar recommendation. 

The Department of Labor has also submitted a report on this bill 
in which it questions the advisability of granting preferential treat- 
ment in one case, and opposes the bill’s enactment on that ground. 
That Department goes on to recommend that the bill be amended by 
inserting the word “‘allegedly’”’ before the word ‘‘while” in line 10 on 
page 1 of the bill. The committee has considered this suggestion and 
recommends the amendment. 

The committee recommends that the amended bill be favorably 
considered. 


DEPARTMENT OF THE Arr Force, 
OFFICE OF THE SECRETARY, 
Washington, August 23, 1957. 
Hon. EManvet CELter, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CuHarrMan: Reference is made to your request for a 
Department of the Air Force report on H. R. 7941, 85th Congress, a 
bill for the relief of Mrs. Harry B. Kesler. 

The purpose of H. R. 7941 is to authorize Mrs. Harry B. Kesler 
to file a claim for death benefits under the Federal Employees’ Com- 
pensation Act by reason of the death of her husband while serving on 
active duty. 

Lieut. Harry B. Kesler was on extended active duty with the Air 
National Guard at the time of his death in an aircraft accident on 
April 8, 1951. At the time of Lieutenant Kesler’s death, it was be- 
lieved that National Guard personnel were not eligible for FECA 
benefits. The Employees’ Compensation Board, however, ruled on 
December 22, 1955, that the Air National Guard is a Reserve com- 
— and that commissioned officers in the guard, while on active 

ederal service, are entitled to receive the same benefits as other 
Reserve officers. 

The Federal Employees’ Compensation Act has a normal 1-year 
statute of limitations for filing death claims. This limitation ma 
be waived under certain circumstances; however, in no event can it 
be extended beyond 5 years after the death, unless there is enactment 
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of legislative authority. The Bureau of Employees’ Compensation 
received a report on Lieutenant Kesler’s death on August 6, 1956. 
The case was not considered by the Bureau because of the 5-year 
limitation. 

This Department is of the opinion that Mrs. Kesler would have 
undoubtedly filed a claim prior to expiration of the 5-year period 
had she been aware of her right to do so. Accordingly, the Air 
Force recommends that H. R. 7941 be favorably considered. 

It is to be noted that this is a similar bill to H. R. 6589, 85th Con- 

ess, a bill for the relief of Elizabeth C. Garner and Charles P. 

arner. As stated in this Department’s report on that bill, general 
legislation to cover similar cases is recommended, if the Congress 
feels that the cases under consideration warrant favorable considera- 
tion. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Sincerely yours, 
Lyte S. GaRLock, 
Assistant Secretary of the Air Force. 





Unitep States DeparTMENT oF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, September 17, 1957. 
Hon. Emanvet CeE.ter, 
irman, Commiitee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear ConcressMAN CeE.LtEr: This is in further response to your 
request for this Department’s views on H. R. 7941, a bill for the relief 
of Mrs. Harry B. Kesler. 

This bill would waive in favor of Mrs. Harry B. Kesler and her 
minor child the time limitation of the Federal Employees’ Compen- 
sation Act for notice of injury and claim for compensation resulting 
from the death of Lieutenant Harry B. Kesler. 

It appears from information on file with the Bureau of Employees’ 
Compensation of this Department that the deceased officer died on 
April 8, 1951, in an aircraft accident while on a funeral detail with 
the West Virginia National Guard. At the time of his death Lieuten- 
ant Kesler was an officer in the Air National Guard. 

Although no formal claim has been filed in this case, the Bureau 
could not now entertain one because the 5-year time limitation of 
the Federal Employees’ Compensation Act has expired. 

The benefits of the Federal Employees’ Compensation Act were 
extended by the act of July 15, 1939, to include “members of the 
Officers’ Reserve Corps and the Enlisted Reserve Corps of the Army.” 
Commissioned officers and enlisted men in the Air Force Reserve 
received derivative coverage of the act by operation of the various 
statutes creating the Air Force. At the time of Lieutenant Kesler’s 
death and until December 22, 1955, the Bureau of Employees’ Com- 
pensation of this Department ruled that National Guard officers were 
not members of the cers’ Reserve Corps and thus were not entitled 
to the benefits of the Federal Employees’ Compensation Act by reason 
of the act of July 15, 1939. Thus, even had the claim in this case been 
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filed within the time limitation provisions of the act, it would have 
been rejected by the Bureau under this ruling. 

The Haiplnyeen’ Compensation Appeals Board in December 1955, 
in another case, set aside this long-established rule and held that Air 
National Guard officers, when on active Federal duty, were “Reserve 
officers’ and thus covered by the Employees’ Compensation Act. 

In view of the extenuating circumstances involved, this Depart- 
ment has no objection to a waiver of the time limitation of the act 
with respect to claimants who failed to file for the reasons involved 
in this case. However, we do not favor enactment of legislation 
which would provide preferential treatment of a single individual in 
a group of similarly situated persons. While this Department does 
not have statistics available, there are undoubtedly many National 
Guard men and survivors who would be eligible for benefits if the 
time limitations were waived as to their claims. In view of this fact, 
this Department is opposed to the enactment of this bill and recom- 
mends instead that the time limitation provisions of the act be waived 
in favor of all persons who failed to file within the statutory period 
for the reasons involved in Mrs. Kesler’s case. On July 24, 1957, in 
connection with another bill, H. R. 6589, for the relief of Elizabeth 
C. Garner and Charles P. Garner, involving another National Guard 
officer, this Department submitted language which would accomplish 
this objective. 

It should also be noted, however, that H. R. 7941 does not follow 
the pattern of usual private relief bills. The language of the bill 
could be construed, not only as a waiver of the time limitation but 
as a legislative determination that Lieutenant Kesler’s death was a 
result of an injury which occurred while he was on active Federal 
duty. Information on file with the Bureau in this case does not 
contain a copy of the orders under which he was performing duty at 
the time of his death. It is not possible, therefore, to determine 
without further investigation whether he was actually performing 
active Federal duty. If further consideration is given to H. R. 7941 
this defect should be corrected by inserting the word “allegedly” 
before the word “while” in line 10 on page 1 of the bill. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
JAMES J. O’CoNNELL, 
Acting Secretary of Labor. 


O 
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KENNETH W. LENGHART 


Marcu 3, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 8147] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 8147) for the relief of Kenneth W. Lenghart, having considered 
the same, report favorably thereon with amendments and recommend 
that the bill do pass. 

The amendments are as follows: 

Page 1, line 4, insert the words “the legally appointed” after the 
word “as” 

Page 1, line 5, strike “$50,000” and insert in lieu thereof $35,000”. 


PURPOSE 


The purpose of the proposed legislation, amended in accordance with 
the committee’s recommendation, is to pay $35,000 to John Lenghart, 
Jr., as the legally appointed guardian of Kenneth W. Lenghart, in full 
settlement of all claims of Kenneth W. Lenghart against the United 
States on account of the severe personal injuries he sustained when he 
was struck by a United States Government vehicle on January 29, 
1954, in Wiesbaden, Germany. 


STATEMENT 


On January 29, 1954, at Wiesbaden, Germany, a German national, 
employed by the United States Air Force, was driving an Air Force 
three-quarter ton truck on Government business over an authorized 
route. At about 3:30 in the afternoon he passed a plainly marked 
USAF school bus stopped at an intersection, The truck was pro- 
ceeding at a speed of about 10 miles an hour when it passed the school 
bus and, just as the truck passed the bus, Kenneth W. Lenghart, then 
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8 years old, ran from the curb, in front of the bus, and into the side 
of the Air Force truck. 

As the dependent son of T. Sgt. John Lenghart, USAF, the boy 
was admitted to the 7100th USAF Hospital, Wiesbaden, Germany. 
He there underwent extensive surgery as a result of the injuries he 
sustained in the accident. This surgery included the removal of a 
portion of the skull because of a depressed fracture of the left frontal 
area. Surgery was again performed on February 16, 1954, and the 
child progressed normally. A plastic cap was made for the boy’s head 
to cover the large noticeable area of depression in the skull. 

During an examination of the child in March of 1955 the possibility 
of the development of epilepsy was brought up. At that time post- 
traumatic epilepsy had not yet appeared. The boy has now become 
a complete epileptic and will require medical attention for the rest of 
his life. The medical information supplied to the committee states 
that the boy definitely has a convulsive disorder which is post-trau- 
matic and the result of the depressed skull fracture. Some elements 
of the seizure, as described by the patient, indicate that they are 
probably of temporal lobe origin rather than frontal. As disclosed by 
an abietwenisuphtlsavens, the sharp wave focus is predominantl 
frontal, but there is some spread of slow wave activity to the left 
temporal lobe and the sharp wave focus, as picked up in that area, 
does indicate a subcortical lesion so that they may be arising from the 
same site. 

The Department of the Air Force in its report to this committee 
has stated that in view of the fact that there is no adequate statutory 
remedy to compensate the child for the injuries he suffered, “the 
United States Government is morally bound to provide some 
monetary relief for Kenneth W. Lenghart.’”’ As to the amount to 
be paid the Air Force has indicated that it feels that this is a matter 
to be determined by Congress. 

After reviewing the facts of the accident, this committee has con- 
cluded that there is no question but that the Government driver was 
negligent, and that his actions were the direct cause of this unfortunate 
accident. In failing to stop behind the clearly marked school bus 
he was not only disregarding the obvious fact that children would be 
alighting from the vehicle, but he also disregarded the written instruc- 
tions of the Air Force concerning the operation of its vehicles. The 
driver’s manual (EC—M 21-305) required a driver in that situation to 
stop, and this was well known to all drivers employed by the 7100th 
Motor Vehicle Squadron. 

The committee has considered the nature of the injury and the 
awards in similar accident cases in this country in setting the amount 
of compensation to be paid in this case at $35,000. The opinion of 
doctors as reflected in the material submitted to the committee is 
that the seizures can be “satisfactorily controlled” but that this is a 
matter that can only be determined after an extended period of time. 
At present his seizures are better controlled than they were but are 
still not completely so. In order to accomplish this the boy must have 
daily medications, and of course this will be required for the balance 
of his life. Furthermore, on April 19, 1957, a specialist, Joseph L. 
Whelan, M. D., of Detroit, Mich., stated that his seizures were better 
controlled than they were but not completely so, and then indicated 
that his condition might require an operation to remove the scar. 
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He stated: 


Whether or not he requires an operation in the future will 
depend upon how he responds to medication. 


In the light of the circumstances the committee has concluded that 
$35,000 is a fair amount to be paid as compensation, and further 
recommends that the payment be made to the legally appointed 

ardian of the boy so that the interests of the child can be protected. 
The committee recommends that the bill, amended to conform to the 
committee’s recommendations be favorably considered. 

The committee has been advised than an attorney has rendered 
substantial services in connection with this claim, and therefore the 
bill carries the customary attorney’s fee proviso. 


DEPARTMENT OF THE AIR Force, 
OFFICE OF THE SECRETARY, 
Washington, October 17, 1957. 
Hon. EMANvEL CELLER, 
Chairman, Committee on the Judicary, 
House of Representatives. 

Dear Mr. CuarrMAn: Reference is made to your request for a 
Department of the Air Force report on H. R. 8147, 85th Congress, 
a bill for the relief of Kenneth W. Lenghart. 

The purpose of H. R. 8147 is to pay to John Lenghart, Jr., as 
guardian of Kenneth W. Lenghart, the sum of $50,000. The pay- 
ment of this amount would be in full settlement of all claims against 
the United States on account of severe personal injuries received by 
Kenneth W. Lenghart on January 29, 1954, in Wiesbaden, Germany. 

At 3:30 p. m., January 29, 1954, at Wiesbaden, Germany, a German 
national, employed by the United States Air Force, was driving an 
Air Force three-quarter-ton truck on an authorized route and on 
assigned Government business. At an intersection, he passed a 
plainly marked USAF school bus, which was stopped. The speed 
of the truck, as it passed the bus, was about 10 miles per hour. Just 
as the truck passed the bus, Kenneth W. Lenghart, 8-year-old depend- 
ent son of T. Sgt. John Lenghart, USAF, ran from the curb in front 
of the bus and into the side of the truck. 

The boy was admitted to the 7100th USAF Hospital, Wiesbaden, 
Germany, and underwent extensive surgery, including removal of a 
portion of the skull because of a depressed fracture of the left frontal 
area. On February 16, 1954, surgery was again performed and the 
child progressed normally. A plastic cap was made for the boy’s 
head to cover the large noticeable area of depression in the skull. 

The possibility that epilepsy might develop was brought up during 
a psychiatric examination of the child in March 1955. At that time, 
however, post-traumatic epilepsy had not appeared. A recent letter 
from Sergeant Lenghart’s attorney states that the boy has now become 
a complete epileptic and will require medical attention his entire life. 

The only statutory remedy which might have been available to 
Kenneth Lenghart was the act of July 3, 1943 (57 Stat. 372, 31 
U.S. C. 223 b), which provides for claims arising out of activities of 
the Air Force. This act as in force at the time of the accident limited 
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recovery, on account of personal injuries, to reasonable medical and 
hospital expenses actually incurred. There is no provision for future 
expenses, pain and suffering, loss of earning power, etc. The Federal 
Tort Claims Act (28 U. S. C. 2671-80) is not applicable to claims 
arising in a foreign country. 

This Department has no information with respect to personal ex- 
penses which may have been incurred by Sergeant Lenghart as a 
result of this accident. Insofar as is known, all medical treatment has 
been at Government expense. Whether or not future medical ex- 
penses will be borne by the Government will depend on whether or 
not Sergeant Lenghart is separated from the service. There are, of 
course, many other obvious factors to consider. 

It is the opinion of the Department of the Air Force that, in the ab- 
sence of an adequate statutory remedy, the United States Govern- 
ment is morally Svend to provide some monetary relief for Kenneth 
W. Lenghart. From information available at this time, however, 
this Department feels that a recommendation as to an exact award 
would be too speculative to be fair and equitable to all concerned. 
Accordingly, the Department of the Air Force respectfully submits 
that an appropriate award should be determined by the Congress if 
H. R. 8147 is favorably considered. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely yours, 
Davin S. Smrira, 
Assistant Secretary of the Air Force. 


O 





85TH ConGREsSs HOUSE OF REPRESENTATIVES {| Reporr 
2d Session No. 1437 





SIDNEY A. COVEN 


Marca 3, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed. 


Mr. Montoya, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 9490] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 9490) for the relief of Sidney A. Coven, having considered the 
same, report favorably thereon with an amendment and recommend 
that the bill as amended do pass. 

The amendment is as follows: 

Page 2, line 2, strike out ‘‘in excess of 10 per centum thereof’. 

The purpose of the proposed legislation is to pay the sum of $221.20 
to Sidney A. Coven, of Boston, Mass., in full settlement of all claims 
against the United States. The payment of such sum represents ac- 
crued annual leave due him at the time of his resignation from em- 
ployment with the National Labor Relations Board on April 19, 1957, 
which he failed to receive because of an alleged administrative mis- 
understanding of the regulations at that time. 

Mr. Coven was employed by the National Labor Relations Board 
in the regional office at Boston, Mass. He resigned on April 8, 1957, 
effective on April 20, 1957. A lump-sum payment for accumulated 
annual leave was made to him, which represented 380 hours, the 
amount of leave to his credit on January 1, 1957. He claimed an 
additional payment for 56 hours on annual leave which he had earned 
during the period January 1 to April 20, 1957. This was denied him 
under the provisions of the applicable statute, section 4 (a) of the act 
of July 2, 1953 (67 Stat. 137). This act limits lump-sum payments 
for annual leave to 30 days of the amount carried over at the begin- 
ning of the leave year, whichever is greater. 

Mr. Coven states that at no time was he or the regional office aware 
of the regulation in question even though the official request for per- 
sonnel action issued by that office on April 11, 1957, specifically showed 
that he was entitled to be paid for 380 hours accumulated annual leave 
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as well as the 56 hours accrual for 1957. If there was existing regula- 
tion prohibiting payment for 1957 accrual it was the duty of the 
regional director to call it to Mr. Coven’s attention prior to the effec- 
tive date of his resignation so that he might take appropriate steps to 
protect himself against the loss. He states that he had originally 
proposed to his superiors that his resignation take effect as of May 4, 
1957, and that he be placed in leave status from April 22 until that 
date, and that he was advised that section 4424 of the NLRB Manual 
prohibited his being placed on leave. The evidence presented to the 
committee indicates that it was specifically pointed out to him at 
that time that he would suffer no loss because section 4432 of the 
Manual reads as follows: 


LUMP-SUM PAYMENT FOR ANNUAL LEAVE 


The Leave Act provides for payment in a lump sum for 
the amount of accrued and accumulated annual leave to an 
employee’s credit following his last day of actual duty. 


Mr. Coven relied upon the advice of his superiors in the Boston 
office and he should be paid for the accrued annual leave. 

Therefore, your committee recommends favorable consideration be 
given the bill. The committee has been advised that no attorney is 
involved in connection with this claim. The exhibits referred to in 
the report of the National Labor Relations Board are not included in 
this report, but are held in the files of the committee. 


Nationa Lazsor Revations Boarp, 
Washington, D. C., September 6, 1057. 
Re H. R. 9490, for the relief of Sidney A. Coven, 


Hon. EManvet CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear ConcressMAN CELLER: This will acknowledge your letter of 
August 30, 1957, forwarding copies of the above-captioned bill. 

Mr. Coven was employed by the Board as attorney in our regional 
office at Boston, Mass. He resigned on April 8, 1957, effective on 
April 20, 1957. A lump-sum payment for accumulated annual leave 
was made to Mr. Coven which represented 380 hours, the amount. of 
leave to his credit on January 1, 1957. Mr. Coven subsequently 
claimed an additional payment for 56 hours of annual leave which he 
had earned during the period January 1 to April 20, 1957. We found 
it necessary to deny payment of this claim under the provisions of the 
applicable statute, section 4 (a) of the act of July 2, 1953 (67 Stat. 137). 
This act limits lump-sum payments for annual leave to 30 days or the 
amount carried over at the beginning of the leave year, whichever is 
greater. 

Normally, an employee fixes the date of his resignation so that he 
may absent himself on annual leave for any period of time as would be 
excluded from lump-sum payment by operation of the statute. The 
effective date of the resignation is then established at the conclusion 
of such annual leave. Mr. Coven did not do this and it is apparent 
that his failure to use 56 hours of annual leave was due to error. The 
manner in which the error occurred is described in detail in exhibit H, 
attached, 
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We have previously stated to Mr. Coven that the error with respect 
to his leave resulted in inequity against him. To this extent H. R. 9490 
would remedy that inequity. However, in view of our original action 
in denying payment for 56 hours of annual leave and the subsequent 
disallowance of the same claim by the Comptroller General of the 
United States, we do not wish to comment further as to the merits of 
the bill. 

The sum of money stated in the bill, $221.20, is the gross amount 
representing 56 hours of annual leave for Mr. Coven at his salary 
rate at the time of his resignation. 

There are attached the following copies of relevant documents and 
letters relating to this claim. 

Exhibit A: Request for personnel action with Mr. Coven’s resig- 
nation attached. 

Exhibit B: Notification of personnel action. 

Exhibit C: Letter of May 16, 1957, from Mr. Coven to Arthur H. 
Lang, Director, Division of Administration. 

Exhibit D: Letter of May 23, 1957, from Mr. Lang to Mr. Coven, 
with bulletin of November 2, 1953, attached. 

Exhibit E: Letter of May 28, 1957, from Mr. Coven to Mr. Lang. 

Exhibit F: Letter of June 6, 1957, from Mr. Lang to Mr. Coven. 

Exhibit G: Letter of June 26, 1957, from General Accounting Office. 

Exhibit H: Letter of July 2, 1957, from Mr. Lang to General 
Accounting Office. 

Exhibit I: Settlement certificate issued by General Accounting 
Office, Claims Division, to Mr. Coven. 

Sincerely yours, 
Boyp Lerepom, Chairman. 














85TH CoNGRESS HOUSE OF REPRESENTATIVES Report 
2d Session No. 1438 





PAUL GUSTIN 


Marca 3, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lane, from the Committee on the Judiciary, submitted the 
following 


REPORT 


(To accompany §S. 285] 


The Committee on the Judiciary, to whom was referred the bill 
(S. 285) for the relief of Paul Gustin, having considered the same, 
report favorably thereon without amendment and recommend that 
the bill do pass. 

PURPOSE 


The purpose of the proposed legislation is to pay the legal guardian 
of Paul Gustin, the minor child of T. Sgt. and Mrs. Roger W. Gustin, 
$26,000 in full settlement of the claim of the said Paul Gustin against 
the United States for compensation for permanent personal injuries, 
pain and suffering, medical expenses, and future loss of earnings 
resulting from the child’s touching live electrical contacts inside an 
unguarded high voltage transformer building located near family 
housing quarters on Rhine-Main Air Force Base, Frankfort, Germany, 
on September 14, 1955. 

STATEMENT 


On September 14, 1955, Paul Gustin, then a child of 5 years of age, 
was playing with other children in the vicinity of his parents’ quarters 
in the dependent housing area on Rhine-Main Air Force Base in 
Germany. About 20 feet from the building in which the Gustin 
family lived there was located a high voltage transformer building. 
The transformer site was maintained by the United States Air Force 
through the Air Installations Section. As is disclosed in the report 
of the Air Force to the Senate committee, the Gustins and other 
residents of the area knew of the building, but did not know that it 
was a transformer site. There were no warning signs on the transformer 
building in English. One German sign was on the back of the building. 
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Paul Gustin entered the concrete transformer building through a 
small opening covered by a light gate and came in contact with the 
high-voltage current. Apparently the current entered the child’s left 
hand and shorted out his left foot. Asa result of this incident and the 
ensuing injuries, the child’s left hand, portion of his forearm and a 

ortion of his left foot were amputated. There were numerous other 
urns on his body that, at the time of the Air Force report, required 
further medical attention to determine the extent of damage. 

While most of the medical and hospital expenses have been borne by 
the military due to the fact that the child’s father is a serviceman, it 
is clear that the prosthetic devices needed for the child will have to 
be frequently replaced due to the child’s growth, and then after the 
child’s maturity will have to be replaced periodically for the balance 
of his lifetime. Further the child has been harmed by a loss of earning 
capacity during his lifetime. As is observed in the Senate report, the 
child’s life expectancy is about 60 years. 

This committee has reviewed the facts and agrees that this is a 
proper case for legislative relief in the amount fixed by the Senate. 
Accordingly this committee recommends that the bill be considered 
favorably. 

The report of the Senate committee which contains the favorable 
report of the Department of the Air Force is as follows: 


[S. Rept. No. 710, 85th Cong., Ist sess.] 
PURPOSE 


The purpose of the proposed legislation, as amended, is to authorize 
and direct the Secretary of the Treasury to pay to the legal guardian 
of Paul Gustin, the minor child of T. Sgt. and Mrs. Roger W. Gustin, 
the sum of $26,000, in full settlement of all claims against the United 
States for compensation for permanent personal injuries, including 
the loss of the Je ft hand, part of the left forearm, and 4 toes of the 
left foot, medical expenses, and future loss of earnings, sustained on 
September 14, 1955, after being burned by high- voltage electrical 
current located in the housing area of the Rhine-Main Air Force 
Base in Germany. 

STATEMENT 


On September 14, 1955, Paul Gustin, then aged 5 years, dependent 
son of T. Sgt. Roger W. Gustin, United States Air Force, while play- 
ing with other children in the vicinity of his parents’ quarters in the 
dependent housing area on Rhine-Main Air Force Base, Germany, 
entered a transformer site. This was a small concrete building located 
within 20 feet of the building in which the Gustin family lived. It 
was maintained by the United States Air Force and, although it was 
common knowledge that children played in the area, none of the resi- 
dents knew it was a transformer site and no warning signs were on 
the building in English. One German-language sign was located on 
the back of the building. The child entered through a small opening, 
and came in contact with the electrical current, which apparently 
entered the child’s left hand and shorted out through the left foot. As 
a result of the incident, he suffered numerous burns on his body, but 
more importantly, developed gangrenous changes which necessitated 
the amputation of the left hand above the wrist and the lower one- 
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third of the forearm, and amputation of all but the little toe of the 
left foot at their base where they join the body of the foot. 

Most of the child’s medical care and hospital expense have thus far 
been borne by the military. According to the medical reports, how- 
ever, frequent replacement of prosthetic and orthopedic devices will 
be necessary, in addition to normal wear and replacement after full 

rowth is reached. According to the Standard Ordinary Mortality 

ables, he would have a life expectancy of about 60 years. The cur- 
rent United States census mortality tables give the life expectancy of 
a 5-year-old white male child as from 63 to 77 years. 

The Veterans’ Administration has reported to the committee staff 
informally that a veteran who had suffered the same injuries would be 
rated as 200 percent permanently and totally disabled. 

No legal remedy is provided for this child under the Federal Tort 
Claims Act, since the accident occurred in a foreign country, nor would 
the Military Personne! Claims Act apply, since this act (at the time 
the injury occurred) limited recovery on account of personal injuries 
to reasonable medical and hospital expenses actually incurred. 

As long as the child’s father remains in the Air Force, from which he 
will be eligible for retirement in about 4 years, the child will be 
eligible for treatment in military hospitals, under the Dependents’ 
Medical Care Act, Public Law 569, 84th Congress, approved June 7, 
1956. However, section 103 (g) (2) of that act provides that hospi- 
talization under this section is not authorized dependents for— 


* * * elective medical and surgical treatments, except that 
the Secretary of Defense, after consultation with the Sec- 
retary of Health, Education, and Welfare, by regulation, 
may provide in special and unusual cases for hospitalization 
of not to exceed 12 months for dependents for such disorders 
of such diseases or for such treatments. 


Section (h) (1) of that section provides that dependents shall not 
be provided under this section—‘“‘prosthetic devices, hearing aids, 
orthopedic footwear and spectacles” except outside of the continental 
limits of the United States, or at remote stations within the continental 
limits where adequate civilian facilities are not available. 

The committee notes further that a dependent, as defined in this act, 
means any person who bears to a retired member of a uniformed serv- 
ice the relationship of an unmarried legitimate child (including an 
adopted child or stepchild), if such child has not passed his 21st 
birthday. 

This then means to the committee that under no circumstances, as 
the law presently exists, may the military furnish to this child the 
prosthetic devices or orthopedic footwear he will surely require, even 
though he may be eligible for cosmetic or plastic medical care (as- 
ae his father retires from the service) until he reaches the age 
of 21. 

The question of damages has been carefully considered by the com- 
mittee, having in mind the life expectancy, the degree of disability 
and the medical and hospital benefits to which the child may be en- 
titled over a period of years, as well as the fact that heretofore $35,000 
has been the largest amount awarded by a private claim bill for 
personal injuries, by virtue of Private Law 349 of the 81st Congress, 
as compensation to Mary Thomas Schiek, a Red Cross employee who 
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suffered severe permanent injuries while serving in India, when in- 
jured in an accident involving an Army truck, coupled with a fairly 
well substantiated charge of gross negligence and malpractice in an 
Army field hospital. After taking into consideration these factors, 
the committee has determined that the amount recommended in this 
bill is fair and reasonable. 

The committee invites particular attention to the fact that the bill 
has been amended to provide that the payment be made to the legal 
guardian of the child, to insure, insofar as it can, that the award will 
inure to the sole benefit of the child. 

The committee has been informed by the sponsor of the bill that 
an attorney has rendered substantial services in connection with this 
bill and has, therefore, for that reason, as well as the prospect of a 
guardianship proceeding, allowed the payment of an attorney fee (see 
infra). 

Attached hereto for the information of the Senate are 2 letters from 
the Department of the Air Force, dated March 5 and April 2, 1957, 
respectively, setting forth in detail the facts in connection with this 
claim and also calling attention to the fact that the committee files con- 
tain 5 recent photographs of the child showing the extent and nature 
of his injuries. 


DEPARTMENT OF THE AiR Force, 
Washington, March 6, 1957. 
Hon. James O. EAstiaAnp, 
Chairman, Committee on the Judiciary, 
United States Senate. 


Dear Mr. CuarrMAN: Reference is made to your request for a re- 
port from the Department of the Air Force on S. 285, 85th Congress, 
a bill for the relief of Paul Gustin. 

The purpose of this legislative proposal is to pay to Paul Gustin, 
minor child of T. Sgt. and Mrs. Roger W. Gustin, the sum of $50,000 
as compensation for permanent personal injury suffered at Rhine- 
Main Air Force Base, Frankfurt, Germany. 

The incident giving rise to the injuries complained of occurred in an 
Overseas area and as such was cognizable under only one statute, the 
act of July 3, 1943 (57 Stat. 272; 31 U.S. C. 223b). Only actual ex- 
penses incurred could be paid. There is no forum or other vehicle 
other than a private relief bill by which adequate relief in the cir- 
cumstances could be afforded. 

The facts giving rise to the private relief bill are as follows: On 
September 14, 1955, Paul Gustin, age 5 years, dependent son of T. Sgt. 
Roger W. Gustin, United States Air Force, while playing with other 
children in the vicinity of his parents’ quarters in the dependent hous- 
ing area on Rhine-Main Air Force Base, Germany, entered a trans- 
former site. The transformer building was a small concrete block- 
house which was located within 20 feet of the building in which the 
Gustin family lived. The transformer site was maintained by the 
United States Air Force through the Air Installations Section. Al- 
though it was common knowledge that children played in the area 
where the transformer site was located, the Gustins and other residents 
in that area did not know this was a transformer site and no warning 
signs were on the building, in English. One German sign was located 
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on the back of the building. The child entered through a small open- 
ing covered by a light grate and came in contact with the high-voltage 
electrical current. The burn he sustained apparently entered the 
child’s left hand and shorted out through the left foot. As a result of 
this incident and the ensuing injuries, the child’s left hand, portion of 
his forearm and a portion of his left foot were amputated. There 
were numerous other burns on his body that will require further medi- 
cal attention to determine the extent of damage. 

Most of the medical and hospital expenses have thus far been borne 
by the military, and are thus not compensable. There will be, how- 
ever, in the future, frequent replacement of prosthetic devices during 
growth, approximately 14 to 16 years; normal wear and replacement 
thereafter during estimated life span, and estimated additional 40 to 
45 years; necessary medical expenses during the entire period; cost 
of special footwear and other clothing during lifetime; loss of child’s 
services during dependency; diminished lifelong earning capacity; 
pain and suffering. 

Normally, remedy for such injuries would be the subject of action 
under the Federal Tort Claims Act (28 U. S. C. 2671-80) where 
relief is granted for pain and suffering, anticipated medical expenses, 
and loss of earnings; however, the Federal Tort Claims Act does not 
apply to any claim arising in a foreign country. Therefore, the only 
remedy available to Paul Gustin is under the provisions of the act of 
July 3, 1943 (57 Stat. 372; 31 U. S. C. 223b), for claims arising out 
of the activities of the Air Force. This act as in force at the time the 
cause of action arose limited recovery on account of personal in- 
juries to reasonable medical and hospital expenses actually incurred, 
thus precluding payment for expected future medical expenses aris- 
ing out of the incident, pain and suffering, loss of earning capacity. 
It is apparent that the sums required to bring about the treatment 
diagnosed are presently unascertainable and they, as well as the other 
elements of damage mentioned, are not “‘incurred’”’ medical expenses. 
Thus, recovery under the limitations of the only remedy available 
to the claimant would seem to be grossly inadequate. The proposed 
diagnosed treatment will require the expenditure of considerable 
sums of money in the event that such treatment is not or cannot be 
afforded through Government facilities. In the event that the legal 
guardian of Paul Gustin is separated from the service prior to the 
completion of such extended treatment, as could quite possibly be 
the case, the expense involved for continued treatment could be con- 
siderable, and the loss of services and diminished lifetime earnings 
will always be a factor to be contended with. 

It may be noted that the provisions of the act of July 3, 1943, 
were restated by Public Law 1028, 84th Congress, as section 2733 
of title 10, United States Code, and further that, by virtue of the 
amendment made by Public Law 446, 84th Congress, recovery is not 
now limited to “‘expenses actually incurred.” However, these condi- 
tions do not affect the validity of the conclusions advanced above as 
to the operation of the statutory provisions in force at the time of the 
accident. 

The Department of the Air Force recommends that favorable con- 
sideration be given to S. 285, and that an appropriate award be left 
to the determination of the Congress. 
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The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 
Sincerely yours, 
Davin §S. Smrrs, 
Assistant Secretary of the Air Force. 





DEPARTMENT OF THE AiR Force, 
Washingon, April 2, 1957. 
Hon. James O. Eastuanp, 
Chairman, Committee on the Judiciary, 
United States Senate. 


Dear Mr. Cuarrman: Reference is made to S. 285, 85th Congress, 
a bill for the relief of Paul Gustin. In accord with a request made 
by Mr. J. Carlisle Ruddy, a professional staff member of your com- 
mittee, there follows an expanded statement of the injuries sustained 
by Paul Gustin. 

“Paul H. Gustin, the son (then 5 years of age) of T. Sgt. Roger W. 
Gustin, AF16009774, presently stationed with the 1401st Air Base 
Group, Andrews Air Force Base, Md., suffered severe third degree 
electrical burns to the left hand, left foot, right thigh, and anterior 
chest wall, when he touched some high-voltage electrical equipment in 
the powerhouse at Gateway Gardens, Rhine-Main, Germany, at ap- 
proximately 0900, September 14, 1955. Gangrenous changes, second- 
ary to coagulation necrosis, developed in the left hand and the an- 
terior portion of the left foot requiring amputation of the left hand 
above the wrist in the lower one-third of the forearm, and amputa- 
tion of the left foot toes 1, 2, 3, and 4 (all but the little toe) at their 
base where they join the body of the foot. The surgical amputations 
were performed October 4, 1955, at the 7100th USAF Hospital, Weis- 
baden, Germany.” 

It should be noted that. as brought out in the report of the Depart- 
ment of the Air Force, dated March 5, 1957, the medical records in- 
dicate that the left hand, and not the right, was amputated, and fur- 


ther investigation confirms the correctness of the medical record in 
this respect. 


Sincerely yours, 
Jor W. KeEtty, 
Major General, USAF, 
Director, Legislative Liaison. 





Wasaineton, D. C., May 1, 1957. 
Hon. Grorce A. SMATHERS, 


Senate Office Building, Washington, D. C. 

My Dear Senator SmMatuErs: Pursuant to a conversation I had 
recently with Mr. John O’Keefe of your office with reference to Senate 
bill 285, introduced on behalf of Master Paul Gustin, I would like to 
submit herewith the following information: 

During the month of October 1956, Sgt. Roger W. Gustin, Paul’s 
father, conferred at length with this office concerning any possible 
claim which might exist on behalf of his son. Thereafter, Sergeant 
Gustin presented the file which he had on the case, which we reviewed 
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and discussed with him. Subsequently, this office studied all appli- 
cable statutes and decisions to determine the possibility of presenting 
a claim under the Federal Tort Liability Act or by soueseliien in the 
United States Court of Claims. In doing this, we were mindful of 
the fact that, according to advice which Sergeant Gustin had appar- 
ently obtained, such action was possible. 

After doing considerable research, we were satisfied that no such 
action was possible, and so advised Sergeant Gustin. 

In January of this year, Sergeant Gustin discussed with us Senate 
bill 285. Thereafter, numerous conferences, telephonic and personal, 
were held with Sergeant Gustin and Mrs. Gustin, in addition to tele- 
phone conferences with Mr. O’Keefe of your office, and others. 

On March 28, an extended conference was had with Mr. Ruddy of 
the Senate Judiciary Committee staff. Thereafter, we arranged for 
the taking of photographs of the injured child, which were forwarded, 
together with a memorandum, to Senator Eastland of the Judiciary 
Committee, a copy of which memorandum was sent to your office, 
together with a covering letter suggesting the possibility of amending 
the bill to provide for continued medical attention for Paul. 

In connection with the services which have been rendered by this 
office on behalf of the injured child, and considering all of the cir- 
cumstances, it is my opinion that a reasonable fee for these services 
is $1,000. 

It would be appreciated if the Senate bill for the relief of Paul 
provide such fixed amount, rather than to leave this to future action. 

Respectfully yours, 
BERNARD MarGOLIvs. 


O 
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Mr. Lane, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany 8. 879) 


The Committee on the Judiciary, to whom was referred the bill 
(S. 879) for the relief of Anna Adora Jensen, having considered the 
same, report favorably thereon without amendment and recommend 
that the bill do pass. 

PURPOSE 


The purpose of the proposed legislation is to provide that, for the 
purposes of laws conferring rights, privileges, or benefits on widows of 
veterans of World War I, Anna Adora Jensen, of Sandy, Utah, shall 
be held and considered to have been lawfully married to Earl Jensen 
(deceased) a veteran of World War I during the period of April 19, 
1933, to July 30, 1948. 

STATEMENT 


Mrs. Anna Adora Jensen is the widow of Earl Jensen, an honorably 
discharged veteran of World War I. Earl Jensen died on September 17, 
1954. However, Mrs. Jensen has been refused widow’s benefits under 
the veterans’ laws by the Veterans’ Administration. She has been 
refused these benefits on the ground that when she and her late 
husband were married on April 19, 1933, the divorce decree dissolving 
her husband’s previous marriage was by its terms not yet final. 

The Senate Committee on the Judiciary conducted a hearing on 
this matter, and the report of that committee is attached to this 
report. Mrs. Jensen testified that she and her husband believed 
they had contracted a valid marriage in 1933. It was not until much 
later that they learned that the validity of their marriage was ques- 
tioned on the basis of the terms of the husband’s divorce decree. To 
clear up this question, Mrs. Jensen and her husband went through a 
second marriage ceremony on July 30, 1948. 

20007 











2 ANNA ADORA JENSEN 


After Mrs. Jensen’s husband died on September 17, 1954, she wus 
advised by the Veterans’ Administration that it w ould only recognize 
the validity of the marriage from the later date, and under the 
provisions of the laws relating to benefits for w idows of World War I 
veterans, this holding had the effect of barring her from the benefits 
accorded to such widows. 

The committee has carefully reviewed the facts of this case, and 
has concluded that this is a proper matter for legislative relief. There- 
fore this committee recommends that the bill be considered favorably. 

Senate Report No. 642 of the 85th Congress, Ist session, which 
contains the adverse Veterans’ Administration report is as follows: 


[S. Rept. No. 642, 85th Cong., Ist Sess.] 
PURPOSE 


The purpose of the proposed legislation, as amended, is to establish 
that for the purposes of any laws conferring rights, privileges, or 
benefits upon widows of veterans of World War I, the claimant, Anna 
Adora Jensen, of Sandy, Utah, shall be held and considered to have 
been lawfully married to Earl Jensen (deceased), a veteran of World 
War I, during the period April 19, 1933, until July 30, 1948. 


STATEMENT 


Earl Jensen, XC-441167, an honorably discharged veteran of World 
War I, died in the State of Utah on September 17, 1954. The claim- 
ant is the widow of the said deceased serviceman. 

In 1933 the claimant’s husband, now deceased received a decree of 
divorce interlocutory in nature, from the Sixth Judicial District Court 
of the State of Utah, dissolving the veteran’s prior marriage to one 
Nancy Howes Jensen. This decree was entered on April 19, 1933, 
and contained the provision that in accordance with law the decree 
shall not become final until after expiration of 6 months from the 
date of entry. On the same day, April 19, 1933, the veteran and the 
claimant, Anna Adora Jensen, went through a ceremonial marriage in 
the State of Nevada. They returned to the State of Utah where they 
maintained their domicile to the date of the veterans death except for 
a period of residence in the State of Washington in 1947-48. During 
this period of residence in Washington State, the claimant and her 
deceased husband went through a second cermonial marriage on July 
30, 1948, a little over 6 years before the veteran’s death. 

Anna Adora Jensen filed claim for death compensation or pension on 
October 8, 1954. Section 3 of the act of May 13, 1938 (52 Stat. 353), 
as amended (38 U. S. C. 505 (a)), provides that for the purpose of 

ayment of compensation or pension under laws administered by the 
Vanuane’ ’ Administration, the term “‘widow of a World War I veteran” 
shall mean a woman who was married prior to December 14, 1944, or 10 
or more years to the person who served, provided that all marriages 
shall be proven as valid marriages according to the law of the place 
where the parties resided at the time of marriage or the law of the place 
where a parties resided when the right to compensation or pension 
accrued. 
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The Veterans’ Administration report states: 


Mrs. Jensen’s claim was referred to the chief attorney, 
Veterans’ Administration regional office, Denver, Colo., for 
opinion as to whether she may be recognized as the widow of 
the veteran for death benefit purposes. On the basis of cited 
Utah statutes and decisions of the Supreme Court of the State 
of Utah, the Chief Attorney rendered an opinion on Decem- 
ber 6, 1954, to the effect that since the prior marriage of the 
veteran was not finally dissolved until October 19, 1933, the 
marriage ceremony between him and the claimant on April 
19, 1933, may not be recognized as valid for purposes of vet- 
erans’ Administration death benefits; and further that there 
was no evidence to establish the existence of a common-law 
marriage after October 19, 1933, and prior to December 14, 
1944. Accordingly, the widow’s claim was denied. Upon 
appellate review, the action of denial was confirmed by the 
Board of Veteran’s Appeals. In this regard it is noted that 
the bill agrees with the Veterans’ Administration that the 
ceremony of April 19, 1933, did not result in a valid marriage. 

Denial of death compensation or pension to Anna Adora 
Jensen is not determinative of her marital status except as 
it may affect her claim for those benefits under law adminis- 
tered by the Veterans’ Administration based on the military 
service of the veteran. In fact, she was determined by the 
Veterans’ Administration to be the veteran’s widow by virtue 
of her ceremonial marriage to him on July 30, 1948, and en- 
titled to payment of accrued disability pension which had 
been due the veteran but remained unpaid upon his death, 
the date of marriage being immaterial for such purpose. 


A hearing was conducted by Senator Watkins with respect to this 
bill in Salt Lake City on April 10, 1957, at which time the claimant 
testified. Her testimony tends to establish that she and her deceased 
husband believed that they had contracted a valid marriage when the 
ceremony was performed in 1933. Subsequent to that time, the claim- 
ant is not certain of the date, but just prior to their moving to the 
State of Washington, they received a letter from the Veterans’ Admin- 
istration which stated that the said marriage was invalid. poling 
upon this advice, the claimant and her husband had performe 
another ceremonial marriage in the State of Washington on July 30, 
1948. 

During the period following the first marriage, the couple had two 
children, Earl t. Jensen, born April 23, 1934, and Vaughn R. Jensen, 
who was born on April 30, 1935. Both of the boys served in the Army. 
She further testified that during all of the period from the date of the 
first marriage to the date of his death they lived together as man and 
wife. The claimant is now dependent upon a small social-security 
allotment in the amount of $33.90 per month and has received no 
other benefits or pensions. 

The Veterans’ Administration is opposed to the enactment of this 
bill on the basis that the bill would accord preferential treatment to 
the claimant. 

The committee feels that the comment of the Veterans’ Administra- 
tion in the quoted portion of its report with respect to common-law 
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marriage is unwarranted. First, the Utah Code (see sec. 30—1-2) 
prohibits common-law marriage. Secondly, as two sons were born 
during the stated period and in view of the unquestioned cohabitation 
and evidence of intent, the requirements of most States which recog- 
nize common-law marriage are fulfilled. Therefore the committee 
feels that the statement ‘‘that there was no evidence to establish the 
existence of a common-law marriage after October 19, 1933, and 
prior to December 14, 1944’ is not warranted, 

The committee, after careful consideration of the foregoing facts, 
and particularly in view of the fact that claimant and her deceased 
husband lived as man and wife over a long period of years and thought 
that their marriage was valid, and, in view of the fact, that two chil- 
dren were born of the union, believes that the claimant should be 
granted a waiver of the quoted rovisions of the existing law for the 
purpose of securing veterans’ widows benefits, and accordingly recom- 
mends that the measure, as amended, be favorably considered. 

Attached hereto and made a part hereof is a report from the Vet- 
erans’ Administration, dated March 26, 1957, 


VETERANS’ ADMINISTRATION, 
Washington, D. C., March 26, 1957; 


Hon. James O. Eastianp, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 
Dear Senator Eastianp: This has further reference to your re- 
quest for a report by the Veterans’ Administration on S. 879, 85th 
Congress, a bill for the relief of Anna Adora Jensen, which provides 


as follows: 

“That, for the purposes of any laws conferring rights, privileges, 
or benefits upon widows of veterans of World War I, Anna Adora 
Jensen, of Saint Sandy, Utah, shall be held and considered to have 
been lawfully married to Earl Jensen (deceased), a veteran of World 
War I, during the period from April 19, 1933, the date the said Anna 
Adora Jensen and Earl Jensen entered into a marriage ceremony 
in the State of Nevada (which ceremony was invalid because a divorce 
decree dissolving a prior marriage of the said Earl Jensen had not 
become final), to July 30, 1948, the date on which the said persons 
entered into a valid senna contract in the State of Washington.” 

Earl Jensen, XC-441167, an honorably discharged veteran of World 
War I, died in the State of Utah on September 17, 1954. A decree 
of divorcee, interlocutory in nature, containing provision that in ac- 
cordance with law the decree shall not become final until after expira- 
tion of 6 months from the date of entry, was entered on April 19, 1933, 
in the Sixth Judicial District Court of the State of Utah, dissolving 
the veteran’s prior marriage to one Nancy Howes Jensen. On the 
same day, April 19, 1933, the veteran and the claimant, Anna Adora 
Jensen, went through a ceremonial marriage in the State of Nevada. 
They returned to the State of Utah where domicile was maintained to 
the date of the veteran’s death, except for a period of residence in the 
State of Washington in 1947-48, where they went through a second 
ceremonial marriage on July 30, 1948. 
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Anna Adora Jensen filed claim for death compensation or pension 
on’ October 8, 1954. Section 3 of the act of May 13, 1938 (52 Stat. 353), 
as amended (38 U.S. C. 505 (a)), provides that for the purpose of 

ayment of compensation or pension under laws administered by the 
Jeterans’ Administration, the term “‘widow of a World War I veteran’’ 
shall mean a woman who was married prior to December 14, 1944, or 
10 or more years, to the person who served, provided that all marriages 
shall be proven as valid marriages according to the law of the place 
where the parties resided at the time of marriage or the law of the 
place where the parties resided when the right to compensation or 
pension accrued. 

Mrs. Jensen’s claim was referred to the chief attorney, Veterans’ 
Administration regional office, Denver, Colo., for opinion as to whether 
she may be recognized as the widow of the veteran for death benefit 

urposes. On the basis of cited Utah statutes and decisions of the 
upreme Court of the State of Utah, the chief attorney rendered an 
opinion on December 6, 1954, to the effect that since the prior marriage 
of the veteran was not finally dissolved until October 19, 1933, the 
marriage ceremony between him and the claimant on April 19, 1933, 
may not be recognized as valid for purposes of Veterans’ Administra- 
tion death benefits; and further that there was no evidence to establish 
the existence of a common-law marriage after October 19, 1933, and 
prior to December 14, 1944. Accordingly, the widow’s claim was 
denied. Upon appellate review, the action of denial was confirmed by 
the Board of Veterans’ Appeals. In this regard it is noted that the bill 
agrees with the Veterans’ Administration that the ceremony of April 
19, 1933, did not result in a valid marriage. 

Denial of death compensation or pension to Anna Adora Jensen is 
not determinative of her marital status except as it may affect her 
claim for those benefits under laws administered by the Veterans’ Ad- 
ministration based on the military service of the veteran. In fact, she 
was determined by the Veterans’ Administration to be the veteran’s 
widow by virtue of her ceremonial marriage to him on July 30, 1948, 
and entitled to payment of accrued disability pension which had been 
due the veteran but remained unpaid upon his death, the date of mar- 
riage being immaterial for such purpose. 

S. 789, if enacted, would be a conclusive determination by legislative 
action that for the purpose of any laws conferring rights, privileges, 
or benefits upon widows of veterans of World War I, Anna Adora 
Jensen shall be held and considered to have been lawfully married 
to the veteran from April 19, 1933. It is not known what effect, if 
any, the enactment of this bill would have with respect to the claim- 
ant’s eligibility for benefits under laws administered by Federal 
agencies other than the Veterans’ Administration. Insofar as laws 
administered by the Veterans’ Administration are concerned, it ap- 
pears that enactment of the bill would render Mrs. Jensen potentially 
eligible, upon application filed in the Veterans’ Administration after 
enactment, to prospective payment of monetary death benefits. 
Before any payment could be authorized, of course, it would be neces- 
sary for the Veterans’ Administration to determine whether the claim- 
ant meets all the requirements of governing law other than the 
requirement which would be satisfied by S. 879, if enacted. It is 
assumed in this connection that, if such requirements are met, the bill 
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is not designed to require payment for any period prior to the date 
of filing of the mentioned application. 

Attention is invited to section 131 of the Legislative Reorganiza- 
as Act of 1946 (60 Stat. 831), which provides in pertinent part as 
ollows: 

“No private bill or resolution (including so-called omnibus claims 
or pension bills), and no amendment to any bill or resolution, author- 
izing or directing (1) the payment of money * * * forapension * * * 
shall be received or considered in either the Senate or House of Repre- 
sentatives.” 

There appears to be for consideration the question as to whether S. 
879 is consistent with the congressional policy expressed in the quoted 
section. 

The circumstances of the case have been carefully considered. No 
reason is apparent why it should be singled out for special legislative 
treatment to the exclusion of other cases which must be denied where 
similar circumstances exist. To grant such preferential treatment 
would be discriminatory and might serve as a precedent for like treat- 
ment of similar cases. In this regard, the attention of your committee 
is invited to the general bills H. R. 73, H. R. 412, H. R. 921, H. R. 
3053, and H. R. 3658, 85th Congress, pending before the House Com- 
mittee on Veterans’ Affairs, each of which proposes to (1) liberalize 
date of marriage requirements for widows of veterans for the purpose 
of payment of death compensation or pension under laws administered 
by the Veterans’ Administration, and (2) authorize the payment of 
gratuitous death benefits under those laws to certain women who can- 
not qualify therefor as the legal widows of the veterans. 

The Veterans’ Administration does not believe that private bills 
of the nature of S. 879 should receive favorable consideration. 

Advice has been received from the Bureau of the Budget that there 
would be no objection to the submission of this report to your com- 
mittee. 

Sincerely yours, 
H, V. Hieiey, Administrator, 


O 
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Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany 8. 1600] 


The Committee on the Judiciary, to whom was referred the bill 
(S. 1600) for the relief of the C-L Electric Co., having considered the 
same, report favorably thereon without amendment and recommend 
that the bill do pass. 

PURPOSE 


The purpose of the proposed legislation is to pay the C-L Electric 
Co. of Pocatello, Idaho, $45,852.06 in full satisfaction of its claim 
against the United States for losses it sustained in connection with 
the termination of a contract on August 26, 1953, as the result of the 
failure of the Congress to appropriate funds to carry out that contract 
after June 30, 1953. 

STATEMENT 


The Bureau of Reclamation entered into a contract on June 27, 
1952, with the C-L Electric Co. for the construction and completion 
of the Lovell- Yellowtail, 115-kilovolt transmission line, transmission 
division, Wyoming-Montana, Missouri River Basin project. Prior 
to awarding the contract, funds in the amount of $105,000 were 
reserved for payments under the contract and subsequently additional 
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funds in the amount of $340,643 were reserved for the contract. The 
total estimated expenditures under the contract were $445,642.90, 
and the allocations made from appropriations for fiscal years 1952 
and 1953 were contemplated to . sufficient to meet all payments 
necessary for complete performance of the contract. However, in 
the latter part of 1953, as a part of a general program to reexamine 
the fund requirements for : all units of the transmission division of 
the Missouri River Basin, it was decided to reduce the reservation of 
funds made under each outstanding Missouri River Basin contract 
by substantially the full amount of the excess funds reserved over 
anticipated earnings for the fiscal year ending June 30, 1953. 
Therefore notice of reduction in the amount of $167,000 in funds 
yreviously allocated to the contract was sent to the C-L Electric Co. 
by telegram dated June 29, 1953. This withdrawal was not intended 
as a notification to the contractor that additional funds would not 
be available under the contract during the fiscal year commencing 
July 1, 1953. The contractor continued to work and the Govern- 
ment continued to furnish engineering and inspection services nec- 
essary for the performance of the work. 

The contractor therefore continued its work in good faith in re- 
liance upon appropriations to be made in the future. A statement of 
the managers on the part of the House accompanying the conference 
report dated July 25, 1953, on the Interior Department appropriation 
bill for fiscal year 1954 (H. Rept. 947, 83d Cong.) indicated an inten- 
tior. on the part of the conferees that no further work should be per- 
formed under the contract for construction of the Lovell- Yellowtail 
115-kilovolt transmission line. In accordance with this direction, 
after the appropriation bill was enacted, the contractor was advised 
by telegram on June 3, 1953, that no funds were available for per- 
formance of the contract. Again on August 6, 1953, the contracting 
officer advised the contractor by telegram that the status of any 
work after June 30 was uncertain and that future work was at the 
contractor’s risk. The contractor was advised that safeguarding work 
and materials was its responsibility. This the contractor proceeded 
to do, by doing the work necessary to shut down the job, and collected 
and assembled materials at a central storage site. 

The amount of $45,852.06 stated in the Senate bill includes two 
general classes of items, and is the amount as to which the Depart- 
ment of the Interior has recommended legislative approval. The 
Department has recommended that the contractor be paid for the 
work done between July 1 and August 6, 1953. The latter date being 
the date on which the contractor became aware of the conclusive 
nature of the intent of Congress as to the discontinuance of work 
on the Lovell-Yellowstone transmission line. The contracting oflicer 
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determined that the value of this work, based largely on contract unit 

rices, was $29,345.01, and the contractor agreed to that figure. The 
Doriantinen has further recommended that the contractor be paid 
for overhead and fixed costs apportioned to work remaining to be 
performed. The contractor had incurred certain fixed costs prior 
to the termination of the contract which related to work to be per- 
formed after August 6, 1953. Those costs were to have been recov- 
ered from payments for the future work. The contracting officer 
cor.cluded that a fair determination of the amount of those costs 
amounts to $16,507.05. The sum of these 2 figures is $45,852.06, the 
amount stated in the bill. This committee agrees with the action of 
the Senate in not allowing the additional amount claimed as indirect 
and consequential costs, and is of the opinion that the payment of 
the $45,852.06 in settlement of the 2 categories of items outlined above 
is a fair adjustment of the matter. 

Therefore the committee recommends that the bill be considered 
favorably. 

The report of the Senate Committee on the Judiciary, which in- 
cludes the detailed report of the Department of the Interior to that 
committee on the bill, is as follows: 


[Sen. Rept. No. 1122, 85th Cong., 1st sess.] 
PURPOSE 


The purpose of the proposed legislation is to pay to the C-L Electric 
Co., of Pocatello, Idaho, the sum of $45,852.06 in full satisfaction of 


the claim of that company against the United States arising out of the 
termination of a contract which the company entered into with the 
United States, which termination was caused by the failure of the 
Congress to appropriate funds for carrying out such contract subse- 
quent to June 30, 1953. 


STATEMENT 


Under date of June 27, 1952, the Bureau of Reclamation of the 
Department of the Interior entered into a contract with the C-ii Elec- 
tric Co. for the construction and completion of the Lovell-Yellowtail 
transmission line in the Missouri River Basin project. Funds were 
reserved within the Bureau of Reclamation suflicient to cover the 
estimated expenditures under the contract which totaled $445,642.90, 

Under paragraph 5 (d) of the specifications, which is a standard 
paragraph included in all Bureau of Reclamation specifications, the 
contracting officer is authorized to reduce the funds reserved to make 
contract payments whenever such fund is in excess of payments due 
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or to become due during any fiscal year. During the latter part of 
June 1953, the contracting officer, in pursuance of a general program 
to reexamine the fund requirements for all units of the transmission 
division of the Missouri River Basin project, decided to reduce b 
$167,000 the funds previously allocated to the contract with the cL 
Electric Co. 

On July 25, 1953, the statement of the managers on the part of the 
House accompanying the conference report dated July 25, 1953, on 
the Interior Department appropriation bill for fiscal year 1954, con- 
tained a statement which said that none of the funds authorized in the 
appropriation bill were to be used for the Lovell- Yellowtail transmis- 
sion line. Upon learning of this statement, the contracting officer 
dispatched a telegram to the contractor on July 29, 1953, in which he 
informed the claimant company that— 


it now appears that in all likelihood Congress will not pro- 
vide funds for performance of your contract after June 30, 
1953. 

Thereafter, on August 3, 1953, after the appropriation bill was en- 
acted, the contracting oflicer sent a telegram to the C-L Electric Co, 
in which he notified the company that the Congress had failed to pro- 
vide funds subsequent to June 30, 1953. He also informed the company 
that no funds were available for performance of the contract for con- 
struction of the transmission line after that date and none were avail- 
able for inspection and superintendence. The company construed this 
latter telegram as the 30-day notice specified in paragraph 5 (f) of 
the specifications, and the contractor earatans continued work on the 
assumption that Congress would make additional funds available 
under the contract. However, the 30-day notice was applicable only 
in cases of anticipated exhaustion of funds and since the failure of 
Congress to appropriate sufficient moneys was not foreseeable exhaus- 
tion of the funds, the contracting officer on August 6, 1953, dispatched 
a telegram to the contractor notifying him that any work performed 
after June 30, 1953, was at his own risk. The telegram also requested 
a conference with the officials of the company in an effort to work out a 
satisfactory method of safeguarding the work and material on the job. 

Following receipt of the Bureau’s telegram, the contractor pro- 
ceeded with the work necessary to shut down the job, including the 
collection of the materials which had been distributed along the trans- 
mission lines. Later, the company exercised its option under the con- 
tract to terminate the contract because of exhaustion of funds and the 
company was paid in full for work performed and all materials de- 
livered to the project through June 30, 1953. However, the company 
did reserve the right to prosecute claims totaling $61,772.47 as com- 
pensationfor work performed after July 1, 1953, and as reimbursement 
of costs, expenses, and losses resulting from the exhaustion of funds. 

The committee requested the views of the Department of the In- 
terior concerning similar legislation introduced in the 84th Congress 
and the Assistant Secretary of the Interior in his report recommended 
— of the bill in the sum specified in the bill. The Department 
of the Interior states that the company is entitled to the sum of 
$29,345.01 as the value of work performed between July 1 and August 
6, 1953. In addition, the Department likewise recommends payment 
in the amount of $16,507.05 for certain overhead and fixed costs ap- 
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portioned by the company to work remaining unperformed and which 
would have been recovered from payments for future work. This goes 
to make up the $45,852.06 as provided in the bill. The Department 

oints out in connection with the latter sum, that ordinarily the 

epartment would not recommend either for or against this type of 
claim. However, since the contracting officer had withdrawn from 
funds previously allocated an amount sufficient to cover this claim 
and such sum could and would have been used administratively upon a 
termination of this contract by the United States to settle such claim, 
the Department concludes that it is justified in recommending pay- 
ment of this latter portion of the claim. As to the remainder of the 
claim, the Department prefers to make no recommendation, but the 
Department does point out that some items of this part of the claim, 
such as close-out expenses. special incorporation costs, interest, and 
attorneys’ fees appear to be of a character that are not ordinarily 
allowed either in relief legislation or in judgments rendered by the 
Court of Claims. 

The committee believes that this legislation should he approved. 
The contractor on this job had no way to anticipate that the Con- 
gress would fail to appropriate the necessary funds to complete this 
contract. Further, since the appropriation measure was not con- 
sidered and approved until 1 month and 3 days following the con- 
clusion of the previous fiscal year, the Government received the bene- 
fit of the work performed by the company. In addition, it should 
be noted that bill for which payment is to be made if this legislation 
is adopted, is little more than the 30-day notice which the company 
was entitled to receive in the case of a forseeable exhaustion of funds. 
For these reasons, the committee agrees with the recommendations of 
the Department of the Interior that the legislation be approved. 

Attached to this report and made a part hereof is the report of the 
Deparment of the Interior referred to earlier. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., November 21, 1956. 
Hon. Haruey M. Kricore, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D.C. 


My Dear Senator Kireore: The views of the Department of the 
Interior with respect to S. 1868, a bill for the relief of the C-L Electric 
Co., have been requested. 

Enactment of this bill would direct the Secretary of the Treasury 
to pay to the C-L Electric Co., of Pocatello, Idaho, the sum of 
$61,772.47 in full satisfaction of a claim against the United States 
arising out of termination of a certain contract because of the failure 
of the Congress to appropriate funds for the carrying out of such 
contracts subsequent to June 30, 1953. 

Under date of June 27, 1952, the Bureau of Reclamation entered 
into contract No. 14-06-D-152 with C-L Electric Co. for construction 
and completion of the Lovell-Yellowtail, 115-kilovolt transmission 
line, transmission division, Wyoming-Montana, Missouri River Basin 
project, in accordance with Bureau of Reclamation Specifications 
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No. DC-3555. Prior to award of contract, funds in the amount of 
$105,000 were reserved for payments under the contract and subse- 
quently by letter dated September 19, 1952, additional funds in the 
amount of $340,643 were reserved for this contract. The total esti- 
mated expenditures under the contract were $445,642.90, and, ac- 
cordingly, the allocations thus made from appropriations for fiscal 
years 1952 and 1953 were contemplated to be sufficient to meet all 
payments necessary for complete performance of the contract. 

Paragraph 5 (d) of the specifications, a standard paragr ‘aph in- 
cluded in all Bureau of Reclamation specifications, provides that at 
any time it becomes apparent to the contracting officer that the 
balance of funds reserved to meet contract payments is in excess of 
payments due or to become due during any fiscal year, the contracting 
officer may reduce the reservation of funds by the amount of such 
excess. During the latter part of June 1953, as a part of a general 
program to reexamine the fund requirements for all units of the 
transmission division of the Missouri River Basin, it was decided 
to reduce the reservation of funds made under each outstanding 
Missouri River Basin contract by substantially the full amount of 
the excess of funds reserved over anticipated earnings for the fiscal 
year ending June 30, 1953. Pursuant to this policy, notice of re- 
duction in the amount of $167,000 in funds previously allocated to 
this contract was sent to the C-L Electric Co. by telegram dated June 
29, 1953. 

The withdrawal of funds from this contract on June 29, 1953, was 
not intended as a notification to the contractor that additional funds 
would not be available under the contract during the fiscal year 
commencing July 1, 1953, nor was it so construed by the contractor. 
In the same manner as was done on all other Missouri River Basin 
transmission division contracts, the contractor continued to work and 
the Government continued to furnish engineering and inspection 
services necessary for the performance of the work. The statement 
of the managers on the part of the House accompanying the con- 
ference report dated tele 25, 1953, on the Interior Department 
appropriation bill for fiscal year 1954 (H. Rept. 947, 834 Cong.) 
indicated an intention on the part of the conferees that no further 
work should be performed under the contract for construction of the 
Lovell- Yellowtail 115-kilovolt transmission line, The following por- 
tion of the statement is quoted from page 8 of the House Report No. 
947: 

“In addition, the 10-percent program reduction shown in the 
Senate report has been reduced to $16,237,957, and the reduction to 
compensate for 1953 unobligated carryover has been increased to 
$31,127,082. The conferees have authorized the use of carryover bal- 
ances from fiscal year 1953 in the amount of $1,109,517 to complete cer- 
tain facilities of the transmission division of the Missouri River Basin 
project which were underway in fiscal year 1953 but for which no 
program was shown in the House or Senate reports. None of these 
funds are to be used for the Lovell-Yellowtaid 115-kilovolt transmis- 
sion line.” [Emphasis supplied. ] 

Immediately upon learning of the above statement, and before 
action on the conference report had been completed by both Houses 
of Congress, the Chief Engineer of the Bureau of Reclamation, who 
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was the contracting officer under this contract, dispatched the follow- 
ing telegram to the contractor on Jul y 29, 1953: 

‘With reference your contract No. 14~-06-D-152 dated June 27, 
1952, specifications DC-3555 for construction Lovell-Yellowtail 115- 
kilovolt transmission line, transmission division, Wyoming, Missouri 
River Basin project, it now appears that in all likelihood Congress 
will not provide funds for performance of your contract after June 
80, 1953.” 

hereafter, on August 3, 1953, after the appropriation bill was 
enacted, the following telegram was dispatched to the contractor: 

“On July 29, 1953, you were notified that in all likelihood Congress 
would not provide funds for performance of your contract No. 14-06- 
D-152, specifications DC-3555, construction of Lovell-Yellowtail 
115-kilovolt transmission line, transmission division, Wyoming, Mis- 
souri River Basin project, after June 30, 1953. 

“On July 31, 1953, the regular appropriation act for the fiscal year 
1954 was enacted. The Congress has failed to provide funds for 
payments for work performed and to be performed subsequent to 
June 30, 1953. No funds are available for performance of contract 
construction of said transmission line after that date, and no funds 
are available for inspection and superintendence. In this connection, 
your attention is invited to pereareape 5 of the specifications.” 

Inasmuch as paragraph 5 (f) of the specifications provides for no- 
tice to the contractor 30 days in advance of an anticipated exhaustion 
of funds, the contractor construed the telegram of August 3 to be such 
notice. Accordingly notwithstanding the August 3 telegram, the con- 
tractor continued work upon the assumption that Congress would 
ultimately make additional funds available for payments under the 
contract. The 30-day notice was not given in this case because there 
was not a foreseeable exhaustion of funds; rather, funds that had been 
available for reallocation to this contract (even though withdrawn on 
June 29, 1953) were not so reallocated because of the statement of 
the conferees. Immediately upon receipt of the August 5 letter, the 
contracting officer on August 6, 1953, dispatehiad the following tele- 
gram to the contractor: 

“Reurlet August 5 Lovell-Yellowtail Transmission Line Specs. 
3555 MRB project. Congress has stipulated no funds, including 
1953 carryover funds as referred to in appropriations act, can be 
expended for construction Lovell- Yellowtail line after June 30, 1953. 
Therefore status of work performed after June 30 uncertain and 
future work clearly at your risk. We are studying questions (1) 
whether carryover remaining allocatel your contract cai be repaid for 
work performed after June 30; (2) action to be taken regarding 
materials. Believe conference Denver desirable, as soon as we have 
had opportunity to study matter, possibly on Wednesday or Thursday 
next week, Meantime, safeguarding work and materials your respon- 
sibility unless and until you exercise your option to terminate con- 
tract. Believe to our mutual interest that you collect unattached in- 
sulators, hardware, and crossarms distributed along line and fill open 
holes. Hope method can be found to compensate you for this work, 
but can give no assurances. Sincerely regret necessity of this notice. 
Will advise you conference date.” 

Following the Bureau’s telegram of August 6, 1953, the contractor 
proceeded with the work necessary to shut down the job, including 
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collecting and assembling at a central storage site materials which 
had been distributed along the transmission line and materials which 
were stored at the contractor’s various storage yards. Thereafter on 
August 11 and August 26, 1953, conferences were held in the office 
of the Chief Engineer of the Bureau of Reclamation at Denver, Colo., 
to discuss terms and procedures for terminating the contract. Formal 
agreement was entered into with the contractor covering termina- 
tion of the contract on August 26, 1953. Pursuant to this agree- 
ment the contractor exercised his option under paragraph 5 (1) of 
the contract to terminate the contract because of exhaustion of funds, 
and he was paid in full for all work performed and all materials 
delivered to the project through June 30, 1953. In addition, it had 
been decided that carryover funds could be allocated for protection 
of Government property, and accordingly, by article 5 of the agree- 
ment, the contractor was compensated for collecting and removing 
to central storage both the Government-furnished and contractor- 
furnished materials. The contractor was not compensated for any 
contract work performed after July 1, 1953, and no allowance was 
made to the contractor for any costs, expenses, or losses of any kind 
resulting from the exhaustion of funds. 

At the August 26 conference, the contractor announced his intention 
of exhausting all possible remedies, including seeking of relief by spe- 
cial act of Congress, in order to secure compensation for work per- 
formed after July 1, 1953, and reimbursement of costs, expenses, and 
losses resulting from the exhaustion of funds. Accordingly, by article 
6 of the termination agreement, he reserved the right to prosecute 
claims totaling $61,772.47. Incidental to the negotiation of the ter- 
mination agreement, it was considered that it would be in the Govern- 
ment’s interest to reach agreement with the contractor as to the 
amount involved in two of the claims reserved, i. e., the claim for pay- 
ment for work performed after June 30, 1953, and the claim for fixed 
costs incurred by the contractor in connection with unperformed work, 
which costs could not be recovered as a result of the exhaustion of 
funds. Based upon past experience, it was assumed that the contrac- 
ing officer might sometime be called upon by the Congress or by the 
Department of Justice to make determinations as to these items, and 
it was felt that this could be accomplished with comparative ease at 
the time when personnel were available at the project office who were 
familiar with the matter and while recollections were fresh and 
records were readily available. It was anticipated that such deter- 
minations would be extremely difficult and expensive after the project 
office was closed, its personnel released or reassigned and records 
placed in storage. 

The specific claims advanced by the contractor and reserved by the 
provisions of article 6 of the termination agreement consist of three 
general classes: 

(a) Value of work performed between July 1 and August 6, 1953, 
inclusive, the last date being the date upon which the contractor 
became aware of the conclusive nature of the intent of Congress with 
regard to discontinuance of work on the Lovell- Yellowtail transmis- 
sion line. It was the determination of the contracting officer that the 
value of this work, arrived at, for the most part, on the basis of con- 
tract unit prices, was $29,345.01, which determination was agreed to 
by the contractor. 
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(b) Claim for overhead and fixed costs apportioned to work remain- 
ing unperformed. The basis for this claim is that the contractor had 
incurred certain fixed costs prior to the termination of the contract 
in connection with work remaining to be ee after August 6, 
1953, which costs would have been recovered from payments for future 
work. Subject to the exception stated below, agreement was reached 
as to the following items of unrecovered costs: 


2: Wire racks  (apecial for Job) acess edccnaisnenendatnancns $1, 124. 00 
es a ea LE RIE DEAT? EP FEES ED 2, 264. 50 
alee Gi GRIN. CONN ho in sn dsc cd ananinthcteditincleialel 840. 00 
4, Loss on roads for wire stringing only__.--_-------.-.----_..-.. 6, 138. 66 
5. Loss on roads for general use, poles, wire, material, ete__....--.- 3, 556. 78 
Leen OM. MeCIA] OCIS essen enncnnnn bene 8, 583. 11 

TN i eel STS eet aie 17, 507. 05 


Item 6 above, in the amount of $3,583.11, represents 85 percent of 
the cost of special tools which were purchased for this work, and was 
based upon the assumption of a net resale value of only 15 percent of 
original cost. The contracting officer felt that this figure did not 
reflect an adequate allowance to the Government for resale value. 
Accordingly, it was decided that the contractor should dispose of these 
special tools and report the results of the sale to the contracting officer, 
and the agreed amount for this claim item was to be reduced in the 
event his recovery amounted to more than 15 percent of original cost. 
By letter dated February 24, 1954, the contractor advised that he had 
been unable as of that date to dispose of all the special tools, and he 
offered to agree to a reduction of this claim item by $1,000, making 
this claim $2,583.11. It is the conclusion of the contracting officer 
that $2,583.11 represents a fair determination of the resale value of 
the special tools, and the total agreed amount of the contractor’s 
unrecovered costs therefore becomes $16,507.05. 

(c) Claim for certain costs regarded by the contracting officer as 
being in the nature of indirect and consequential costs, and therefore 
in the nature of a claim for damages. This claim is in the total 
amount of $14,920.41 and comprises the following items: 


1. Interest paid to Continental State Bank, Boise, Idaho, on notes 
given to finance job, less discount received for cash payment on 


contractor-furmighed,. conductor... i} nb esnelcecnenwhadane $1, 986. 07 
2. Standby on equipment after contract stopped__-____--......_____ 2, 500. 00 

3. Cost to incorporate in Wyoming and Montana Engineering & 
Construction Co. and C-L Electric Co... 1, 036. 45 

4. Closeout expense: 

FR CI cea in Dinh hiss ik ane tpiabaneientelthellisialaienr ciiahaaiateieinienta etal be tia 800. 00 
Travel expense ene time loetsc Ue eee 2, 446. 00 
BORE: CI ikl dcelnstincleiibinily dineatonlch dads ipeeadiadladach detente Diaicdaa 5, 000. 00 
A ientereiincanerttpcnsiediicmintnnscatneaaesclii nh umlas iia nei ae eer 8, 246. 00 

5. Cost of finance loan from October 19, not included in above until 
eS Sy eke hanes es Richa ls dnenence escaneantcenese ee tI 1, 151. 89 
OE sik ii ith ech sbi eect nil Seen ahhh litem Sillgk lip etl Socal 14, 920. 41 


It will be noted that a determination of the amount of the con- 
tractor’s costs and expenses under most of these claim items would not 
involve resort to Government records and would not require applica- 
tion of knowledge of Bureau personnel on the job, but rather these 
amounts would be eatablbaked from the contractor’s own records, 
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Furthermore, some items of this claim, such as closeout expense, 
special incorporation costs, interest, and attorneys’ fees ee to be 
of a character that are not ordinarily allowed either in relief legislation 
or in judgments against the Government rendered by the Court of 
Claims. Accordingly, in the absence of specific request from another 
governmental agency having authority to settle this claim, the con- 
tracting officer did not consider it appropriate to attempt to make any 
determination of the amount of these costs, expenses and losses, or to 
attempt to reach any agreement with the contractor with reference 
thereto. 

The above claims will hereafter be referred to as claims (a), (0), 
and (c), respectively. 

With regard to claim (a) in the amount of $29,345.01, it is the 
conclusion of this Department that these costs were incurred by the 
contractor in complete good faith and in reliance upon appropriations 
which had been made by Congress and which prior to July 25, save for 
the uncertainties then prevailing and after that date save for the 
statement of the conferees, were available for allocation, and would 
have been allocated, to this work. The risk of nonpayment for work 
eeeeeas in good faith in these circumstances is not a risk that was 

nowingly assumed by the contractor, and this risk was not inten- 
tionally thrust upon the contractor by Government officers admin- 
istering the contract. Therefore, it is the view of this Department 
that, in fairness, the contractor should be compensated for this work. 
Accordingly it is recommended that relief be accorded the contractor 
in the amount of $29,345.01 in settlement of claim (a). 

With regard to claim (0) in the revised amount of $16,507.05 for 
unrecovered costs, this Department agrees that this sum represents 
a fair and reasonable estimate of expenditures made by the contractor 
in connection with future work, which costs, because of unavailability 
of funds and resulting stoppage of work, were not recovered. This 
Department for reasons hereinafter explained ordinarily would make 
no recommendation either for or against relief as to this type of claim. 

The total of funds included in the 1954 appropriation act, which 
became law on July 31, 1953, together with carryover balances, not 
being sufficient to enable all previously contracted work to be carried 
on as theretofore scheduled, there resulted on July 31, 1953, an 
insufficiency of appropriations necessitating a selective process in 
the making of allotments for specific contracts. No allotment was 
made thereafter for this contractor because the Congress generally 
did not make a sufficient appropriation and particularly in view of 
the statement of the conferees. 

Section 12 of the Reclamation Project Act of 1939, which is quoted 
in paragraph 5 (a) of the specifications, provides as follows: 

“When appropriations have been made for the commencement or 
continuation of construction or operation and maintenance of any 
project, the Secretary may, in connection with such construction or 
operation and maintenance, enter into contract for miscellaneous 
services, for materials and supplies, as well as for construction, which 
may cover such periods of time as the Secretary may consider neces- 
sary but in which the liability of the United States shall be contingent 
upon appropriations being made therefor (43 U.S. C. 388).” 

The contractor is, therefore, under ordinary circumstances, required 
by this provision to assume the risk of failure of Congress to appro- 
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riate funds in an umount sufficient to enable allotments to be made 
or payments under the contract in any fiscal year after the year in 
which the contract is awarded. Thus, any investment made by the 
contractor in the form of fixed job costs which are expected to be 
recovered from earnings in a future fiscal year is ordinarily at the con- 
tractor’s risk. Admittedly, this is a serious risk to impose upon @ 
contractor, and if the contracting industry felt that there was any 
substantial prospect in any particular case that the contingency would 
materialize, bid prices would either be unreasonably high, or would 
be heavily unbalanced so that the first items of work to be performed 
would be bid at prices sufficiently high to include recovery of fixed 
costs properly chargeable to items of work to be performed later in 
the contract period. 

There have been only a few cases in which the contingency clause 
has come into operation, and in two such cases Congress has com- 
pensated contractors for losses and expenses necessarily incurred as a 
result of fund exhaustion. The first of these cases involved con- 
tractors having contracts for construction of various portions of the 
Friant-Kern Canal in California. Funds available for payments 
under these contracts were exhausted in November 1947, Funds 
again became available and work was resumed under these contracts 
in February 1948. The Bureau of Reclamation, pursuant to a request 
by the Senate Appropriations Committee, entered into agreements 
with the several contractors to compensate them for loss and expense 
due to fund exhaustion in agreed amounts subject to the contingency 
that Congress would make funds available therefor. The Congress, 
as part of the regular Interior Department Appropriation Act, 1950, 
made available the sum of $750,000 for liquidation of these claims. 

The second such case is that of the Parish Bros., who had a contract 
for construction. of a portion of the Contra-Costa and Clayton- 
Ygnacio Canals, Central Valley protect. The fund exhaustion situa- 
tion in this case was similar to that affecting the Friant-Kern Canal 
contractors. In this case the Congress provided direct relief to the 
contractor for his necessary losses and expenses in the amount of 
$13,322.90 (Private Law 700, 81st Cong.). 

A third group of claims arising out of construction on the Columbia 
Basin project where relief or damage was sought was referred to the 
Court of Claims under Senate Resolution No. 343, approved June 27, 
1952. In that case funds were never actually exhausted ; however, the 
contractors were requested to curtail operations on certain features in 
order to mitigate damages from an anticipated fund exhaustion. The 
Court of Claims reported to the Senate on April 5, 1955, that the 
oe had no legal claim against the Government and that they 

ad “no equitable claim in the sense of a claim enforceable in a court 
of equity” (Winston Bros. Company, et al. v. United States, Con- 
gressional No. 6-52). A bill, S. 1905, is now pending before your 
committee relating to this matter. 

Ordinarily we would be impelled to recommend against legislative 
relief on the type of claim involved under (b). However, we believe 
that there is present in this particular case a circumstance which 
serves to distinguish claim (0) from those of that general type in 
which we would ordinarily feel that a favorable recommendation 
from the executive branch would be inconsistent with the premise 
underlying the provisions of section 12 of the Reclamation Project 
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Act of 1939. We refer to the fact that there was withdrawn on June 
29, 1953, from this contract funds previously allocated in the amount 
of $167,000. Had not that withdrawal been made, the contractor’s 
claim (b) as well as (a) could and would have been met administra- 
tively upon a termination of this contract by the United States. That 
being the case, it is believed that we are justified in recommending 
to the committee that it consider claim (0) as well as claim (a) 
favorably. 

With reference to claim (c) in the amount of $14,920.41 most of 
the items comprising this claim appear to be of a character not ordi- 
narily allowed in court judgments or in relief legislation. Also, as 
stated above, no effort has been made to evaluate the fair amount of 
the contractor’s costs, expenses, and losses as stated in claim (c¢). 

Our recommendations, as set forth in detail above, are summarized 
as follows: 

Claim (a).—Recommend legislative approval in the amount of 
$29,345.01. 

Claim (b).—Recommend legislative approval in the amount of 
$16,507.05. 

Claim (c).—No recommendation is made either with respect to the 
basic question of whether relief should be granted or as to the amount 
thereof. 

This Department stands ready to render any further assistance 
your committee may request. In the event your committee should 
consider that any of the items under claim (¢) should be paid, we will 
make every effort to determine a proper allowance as to any such 
items upon being requested to do so. 

The Bureau of the Budget has advised that there would be no 
objection to the submission of this report to your committee. 

Sincerely yours, 
Frep G. AANDAHL, 
Assistant Secretary of the Interior. 


O 


